
) 
( 

) 

( 

P. IvlISJOINDER AND NONJOINDER OF PARTIES 

Misjoinder of parties is not ground for dismissal of an action. Parties 

may be dropped or added by order of the court on notion of any party or of 

its own initiative at any state of the action and on such terms as are just. 

Any claim against a party may be severed and procee:led with separately. 

Q. REAL PARTY IN INTEREST 

Every action shall be prosecuted in the name of the real party in interest. 

An executor, administrator, guardian, bailee, trustee of an express trust, a 

party with whan or in whose name a contract has been made for the benefit of 

another, or a party authorize:1 by statute may sue in his own name without 

joining with him the party for whose benefit the action is brought: and when 

a statute of the state so provides, an action for the use or benefit of another 

shall be brought in the name of the state. No action shall be dismissed on 

the ground that it is not prosecute:1 in the name of the real party in interest 

until a reasonable time has been allowed after objection for ratification 

of corrmencement of the action by, or joinder or substitut_ion of, the real 

party in interest; and such ratification, joinder, or substitution shall have 

the same effect as if the action Had been commenced in the name of the real 

party in interest. 
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pleading after a suc'cessful motion for judgment on the pleadings was added 

to give the trial judge discretion where such motion is actually a late 

blooming motion to dismiss for failure to state a claim. If the motion is 

denied, the existing statute relating to demurrers gave the trial judge 

discretion to not allow further pleading. This rule automatically allows 

pleading over after an unsuccessful motion, absent bad faith. 

(5) This is ORS 16.400(2) and covers a motion to strike a part of a 

pleading. 

(6) This is existing ORS 16.410. 

(7) The language is taken from Federal Rule 15(d). It does not change 

the existing rule under ORS 16.360 but the language is clearer. 

RULE M 

This is existing ORS 16. 221. (The title should be JOINDER OF CLAIMS). 

RULE N 

This is existing ORS 13.161. 

RULE 0 

This is Federal Rule 19. This is one of the best drafted federal rules 

and seems to be a clear and reasonable elaboration of ORS 13.110. The last 

section, (5), is ORS 13.190 covering a specific situation. 

RULE P 

This is Federal Rule 21 and replaces all other remedies for party joinder 

problems with the simple device of dropping or adding parties. 

RULE Q 

This is Federal Rule 17(a) and has the same effect as ORS 13.030, using 

clearer language. It also provides a procedure for dealing with real party 

in interest objections. 

15 
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P. MISJOINDER AND 1:~:::NJOINDER OF PARI'IES 

Misjoirrler of p:u:t.ies is not grourrl for dismissal of an action. Parties nay 

be ~ or added by order of the cuurt en notion of any party or of its avn 

initiative at arq state of the action arrl en such tenns as are just. Arq claim 

against a party may be severed and proceeded with separately. 

Q. REAL PARI'Y IN JNI'EREST 

Every action shall be prosecuted in the narre of the real party in interest. 

An executor, a.dninistrator, guardian, bailee, trustee of an express trust, a 

party with v.tlan or in wh:>se nane a cmtract has been rrade for the benefit of 

anotoor, or a party aut:h::>rized by statute nay s.ie in his CM11 narre without 

joining with him the party for 'M'lOse l:alefit the action is brought; and \.'i1en a 

statute of the state so provides, an action for the U5e or benefit of another 

shall be brought in the narre of the state. No action shall be dismissed on the 

ground that it is rot prosecuted in the narre of the real party in interest 

until a reasonable tine has been allavai after cbjection for ratification of 

carm:mcerrent of the action by, or joinder or substitution of, the real party 

in interest; and such ratification, joinder, or substitution shall have the 

sane effect as if the action had been cx:mrenced in the narre. of the real party 

in interest. 



RULE 21 

IEFENSES .AND OBJECTICNS; 1-DW PRESEN'IED; BY 
PLEADING OR M)'ITCN; ID.I'I<l'l :FOR JUDG1ENT CN 'lliE 

. PLEADINGS 

A. Hi::M presented. Every defense, in law or fact, to a 

claim for relief in any pleading, vilether a corrplaint, counter

claim, cross-claim, or third-party claim, shall be asserted in 

the responsive pleading thereto, except that the followmg de- , 

fenses may at the option of the pleader be nade by notion. (1) d,;t f ·· s~ 
"-------- Tu ~,S ~ ~ 

lack of jurisdiction over the subject natter, (2) lack of jur- ~ 

isdiction over the person, (3) that there is another action pend-

ing between the sanE parties for the sanE cause, ( 4) that plain-

tiff has mt the legal capacity to sue, (5) insufficiency of sum-

n:ons or process or insufficiency of service of SUIImmS or ~S, 

(6) failure to join a party 1.nder Rule 29, (7) failure to state 

ultimate facts sufficient to constitute a claim, and (8) that the 

pleading shows that the action has not ~en cormE11Ced within the 
-0 ~l, .. ,J1) 

ti.Ire limited by statute. A notion/ m:iking any of these defenses 

shall be made before pleading if a further pleading is pennitted. 

'lhe grounds upon which any of the enll!Erated defenses are based 

shall be stated specifically and with particularity in the respon

sive pleading or notion. No defense or objection is waived by 

being joined with coe or nore other defenses or objections i..'1. a 
J,, ~L':)h'\LC.,l:, 

responsive pleading or notion. If, on a nntion'v asserting ~fenses 

(1) througµ (6), the facts coostituting such defenses oo not ap

pear on the face of the pleading and natters outside the pleading, 

including affidavits aid other evidence, are presented to the court, 

-48-

(7 

( ) 

lJ 



( ) 

j 

pis 
}'vb--v /7) 
~u 

all parties shall be given a reasonable opportunity to present 

evi.CEn.ce and affidavits md the court ma:y c:etennine the exis

tence or nm-existence of the facts supporting such c:efense or 

nay c:efer such c:etenn:i.nation mtil further discovery or tntil 

trial m the nErits. 

p~~~ 

~~ 

B. MJtion for judgµent m the pleadings. After the 

pleadings are closed but wi. thin such tilre as not to delay the 

trial, any party IIRY mve for judgaent en the pleadings. 

C. Preliminary hearings . The c:efenses specifically 

CEnOminated (1) througp. (8) in section A. of this rule, -whether 

mde in a pleading or by mtion end the IIDtion for judgpe,t on 

the pleadings lIEl'ltimed in section~ this Rule, shall be 

heard and c:eten:ni.ned before trial m application of any party, 

u:tl.ess the court orders that the ~aring and c:etermi.nation 

thereof be deferred tntil the trial. 

D Motion to make m,re ce~ and ce~/ ~ 

allegations of a pleading are so indefinite or mcertain that 

the precise nature of the charge, c:efense or :reply is not appar-

1 en.to Upon mtion mde by a party before responding to a pleading, 
~ 

or if no resprnsive pleading is permitted by these rulesy upon 

mtion by a party within 10 days after service of the pleading, 

or upon the court's CMt1 initiative at any tilre, the court ma:y :re

quire the pleading to be rmde definite and certain by arrendrrentjf:- -

If the IIDtion is granted and the order of the court is not obeyed 

within 10 days after fu~-< of the order or within such other t::i..IIe 

as the court tmy fix, the court n:ay strike the pleading to v.hich 

the mtion was directed or IIl'3ke such order as it deem; just. 
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E. 1-btion to strike. Upon IIDtion rm.de by a party 

before responding to a pleading or, if no responsive pleading 

is permi..tted by these rules, upon notion rmde by a party within 

10 days after the service of the pleading upon such party or 

upon the eotn:t' s ew1 initiative at 8:.lY ti.Ire, the court may 

order stricken: (1) any sham or frivolous or irrelevant plead·

ing or defense; (2) any insufficient defense • or any sham, 

frivolous, irrelevant or rechm.dant matter inserted in a plead

ing. 

F. Consolidation of defenses in rrotion. A party who 

makes a notion under this rule may join with it any other IIDtions 

herein provided for and then available to the party. If a party 

rrakes a rrotion under this rule but omits therefrom any defense or 

objecticn then available to~ party which this rule pennits to 

be raised by mtion, the party shall not thereafter make a n:otion 

based on the defense or objection so aili.tted, except a notion as 

provided :in subsection G. (2) of this rule en any of the grounds 

there stated. 

G. Waiver or preservaticn of certain defenses. (1) A de

fense of lack of jurisdicticn over the person, that a plaintiff 

has not legal capacity to ste, that there is another action pending 

between the sane parties for the sane cause, insufficiency of sum

m:ns or process , or insufficiency of service of StmI011.S or process , 

i.s waived (a) if aili.tted from a n:otion in the circumstances 

rescribed in section F. of this rule, or (b) if it is neither made 

by IIDtion under this rule nor included in a responsive pleading 

or an anE1.dnEnt thereof ~nnitted by Rule 23 A. to be made as a 
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matter of course ; provided, however, the defenses denominated 

(2) and (5) of section A. of this rule shall not be raised by 

aIEildrren t . 

G.(2) A defense of failure to state ultimate facts consti

tuting a claim, a defense that the action has not been cOOIIEnced 

within the tinE limLted by statute, a defense of failure to join a 

party indispensable mder Rule 29, and an objection of failure to 

state a legal defense to a claim or insufficiency of new matter in 

a reply to avoid a defense, rmy be rm.de in any pleading penrritted 

or ordered mder Rule 13 B. or by notion for judgnent en the plead

ings , or at the trial m the neri ts . The objection or defense, 

if m:ide at trial, shall be disposed of as provided in Rule 23 B. in 

light of any evidence that rray have been received. 

G.(3) If it appears by notion of the parties or otherwise 

that the court lacks jurisdiction over the subject matter, the 

court shall dismiss the action. 

BA.Cl<GROUND NJIE 

ORS sections ~rseded: 16.100, 16.110, 16.130, 16.140, 
16.150, 16.250, 16.2~16.270, 16.280, 16.320, 16.330, 16.340. 

<XM1ENT 

W:ri.le the Council wished to retain fact pleading, it also 
wanted to curb excessive use of rrotions for purposes of harassIIEnt 
and delay. The legislature has already noved in this direction by 
providing that the pleadings mt go to the jury. See, Rule 59. Re
tention of fact pleading cbes not automatically~ retention of 
existing rrotion practice. This rule is designed to reduce the t:irr:e 
spent en nntions through sirrplification of procedure and a preclu
sicn rule that requires assertion of all gromds for dismissal under 
this rule, mich are raisable by nntion, in a single nntion. Although 
the structure of this rule is based upon Federal Rule 12, nuch of 
the language used was dravn from ORS sections or drafted to fit Oregon 
practice. 
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Section 21 A. covers the form of asserting defenses to an 
opponent's claim. At the pleader1s option, these nay be asser
ted in the answer or in a notion to dismi.ss . 'Ihe notion to dis
miss perforIIE the function of. the fonner derrurrer or plea in 
abatement. Specific grounds for the notion, (1) through (6), cb 
not go to the nerits and are a natter for detenrd.na.tion by the 
court either on the face of a pleading or based upon factual 
:material submitted to the court. Gromds (7) and (8) go to the 
rrerits and the court can cnly decide if a party has pled prop
erly. If a party wishes to assert facts showing lack or nerit, 
ths nust be in the form of a sumnary judgµent notion or at trial. 
vha.tever form is used to assert the defenses , mder the last 
sentence of section 21 A. and under section 21 C., the court has 
the flexibility to dispose of the natter in the nost efficient 
mmner. This rule eliminates the a:m.cept of special appearance 
and notions to quash. An objection of personal jurisdiction is 
treated as any other defense and is wai vable only tnder the pro
visions of section 21 G. 

The grounds for notion to strike and notion to rmke nore 
definite and certain in sections 21 D. and E. corre from ORS 
16 .100 and 16 .110 and not from the federal rule. Note, the 
notion to strike is used to challenge the sufficiency of a de
fense or new natter asserted in a reply to avoid a defense, and 
replaces the fonner derwrrer to an answer or a reply. 

The a:m.solidation and waiver rules of sections 21 F. and G. 
are IIDdeled upon the federal rule. The consolidation requireIJE1.t 
applies to any TIDtion nade under this rule; this w::>uld include 
TIDtions mder 21 A., B., D., and E., but not sumna:ry judgo:ent or 
other TIDtions. Special treatnent is given to defenses related to 
personal jurisdiction and sunmms or process; mder section 21 G. (1), 
they nay not be asserted for the first t::i..ne in an aIIEI1ded pleading. 

RIJIE 22 

COUNIERCI.AIMS, CROSS-CLATI15 A"ID 
THIRD PARTY CI.A.00 

A. Countercla.i.rrE • Each defendant nay set forth as rrm.y 

countercla.i.ns , both' legal and equitable, as such defendant nay 
'QI-. 

have against~ plaintiff. 

B. Cross-claim agpinst codefendant. (1) In any action or 

proceeding mere ~ or nore parties are joined as defendants , any 

~endant nay in his an.sw:r allege a cross-claim against any other 

defendant. A cross-claim asserted against a codefendant nust be 
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Although the structure of this rule is based upon Federal Rule 12, 

XKNXIX~IDriNXIDBfliX*XJ{XRRXID!:XXXMMXNXXJil::XKX much of the language used was 
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rawn from ~ egon sta-@tttes or drafted to fit 
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leading does not automatically mean retention of exist~ 
islature has alread moved in this directionbypn:rvi~~ng that 

Rlaadin,g motion practice. This rule is designed to reduce t he time spent the 
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the jury. 
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assertion of all grounds for XKXXXX dismlssa~which are raisable by motion, 

in a single motion. 

J 

S 7 ion ~NM_lfl{ ---c~aXXK~X:ifiUfl~XlilUQfKXID{Hp;X:ns t 

o£/2n oppoene6ts claim th£t may b ade at th pleadin 
( / -
th~ all either e made in the form o 

in a respons ~ Yeading, at the o of 

the maintenance 

ovides 



'\I Section 21 A covers the form of asserting defenses to an oppoenents claim. 

At the pleaders 9ption these may be asserted in the answer or in the farm cf 

a motion to dismiss. ffxxkRxmNxiNRXXGxaismissxisxmaaRxs~RKifiKxgxNMRas 

The motion to dismiss ~ performs the function of the former demurree or 

plea in abatement . .19-1 Specific grounds for the motion (1) through (6) do 

not go to the mer i ts and are a matter for determination by the court either 

on the face of a pleading or based upon factual material submitted to the 

court. Grounds (7) and (8) go to the merits and the court can only decide 

4 · I yt.,_yu---i '-1_ -
if a party has p 1 ed f..ac ts re qn i r e'd ; t b at- i s t b,.e---e-EH:H:0-t-----e-1HB=i-e-:l=-g-e--t,-eytIBEl-t.he. 

face of the pleading_._ If a party wishes to assert facts showing ~ _ Lu~4 

r_j_~r this must be in the form of a summary judgement motion 

MR«RxxxMiRxX}iRXXIiX or at trial. The--d-i--&t-i--netie .. ::::i.-S e-!-e-a-rly- ~ rPfilre 

;1--..._•',. L 1 
,J 

enee of~*filiN}G:XXKNXRNXMH:l{NX Whatever form is used 

(,/Y> 1-.-y'l 0 d..-Hz_ 
to assert the defenses,~ the last sentence of section 21 A and Section 

21C the court has the flexibility to dispose of the matter in the most 

efficient *XIIDC manner. 

Th~ rule eliminates the concept of special appearance and motions to 

quash. An objection of personal jurisdiction is treated as any other defense 

and waivable only under the provisions of section 21 G. 

The MNxiNRSXXGxsx / rounds fer motion to strike and motion to make 

more ~efinate and certain in Sections 21 D and E come from XKX ORS 16.100 

7f:x.-='.3---¥""'"":!!Cli:.;=:~4r.:,u.,.ll~&=filo:=c:;;~/~1:t=, ,~~=~ 
and 16.116 and not from the Federal Rule. ' 

The clo'nsolmdation and Waiver rules of Sections 21 F and Gare modeled upon 

the federal rule. NGxexxkat fhe consolidation requirement applies to any 

motion made under this rule; This would include motions under 21 A, B, D and E 

but not summary judgment or other motions. Special treatment 
( and ....... ~filfiHrn summons or ro 

defenses related to personal juriscllctiorl., un er RJUNX Section 

they may not be asserted in an amended pleading · 

iven to 
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CCM1ENT 

Except for sections 20 F. and G., these rules are based upon 
existing Oregon statutes. Section 20 F. cones from Federal Rule 9 (d) 
and section 20 G. is new and des igned to eliminate sorre archaic plead
ing rules that rem:rin in old Oregon case law. Section 20 A. , based on 
Utah Rule of Procedure 9(c), is similar to ORS 16.480, except that the 
defendant ITnJSt specifically allege the condition precedent not per
forrred and the language makes it clear that the burden of proof rermins 
with the plaintiff. Section;tG) H. has the sane effect as ORS 13. 020, 
but the clearer language from Alabama S1!1pilii'ilR'Q Co:ea;t Rul~ d. 

0"-~ - 1,.G~ ~ ... s f..1,..,/,,.,./Ld rS'f/,~ll/r,~ 

RULE 21 

DEFENSES AND OBJECTIONS; HOW PRESENTED; BY 
PLEADTI1G OR IDrION; IDrION FOR JUro1ENT ON THE 

PLEADINGS 

A. How presented. Every defense, in law or fact, to a claim for 

relief in any pleading, whether a corrplaint , counterclaim, cross-claim, 

or third-party claim, shall be asserted in the responsive pleading 

thereto,except that the following defenses may at the option of the 

pleader be rnade by IIDtion: (1) lack of jurisdiction over the subject 

matter, (2) lack of jurisdiction over the person, (3) that there is 

another action pending between the sane parties for the sam2 cause, 

(4) that plaintiff has not the legal capacity to sue, (5) insufficiency 

of summns or process or insufficiency of service of summns or process, 

(6) failure to join a party under Rule 29, (7) failure to state ulti

mate facts sufficient to constitute a claim, and (8) that the pleading 

shows that the action has not been cormenced within the tine limited by 

statute. A IIDtion making any of these defenses shall be made before 

pleading if a further pleading is permitted. The grrn.mds upon which 

J/ I 
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any of the enurrerated defenses are based shall be stated specifically 

and with particularity in the responsive pleading or notion. No de

fense or obj ection is waived by being joined with one or rore other 

defenses or objections in a responsive pleading or notion. If, on a 

nnt ion asserting defenses (1) through (6) , the facts constituting such 

defenses do not appear on the face of the pleading and matters outside 

the pleading, including affidavits and other evidence, are presented 

to the court , all parties shall be given a reasonable opportunity to 

present evidence and affidavits and the court may detennine the existence 

or non-existence of the f acts supporting such defense or may defer such 

determination until further discovery or until trial on the rrerits. 

B. Motion for judgrrent on the pleadings. After the pleadings 

are closed but within such tine as not to delay the trial, any party 

may nove for judgpEJ:1.t on the pleadings. 

C. Preliminary hearings. The defenses specifically denominated 

(1) through (8) in section j of this rule, whether made in a pleading 

or by notion and the notion for j udgpEJ:1.t on the pleadings rrentioned in 

section B. of this Rule, shall be heard and detennined before trial on 

application of any part y, tIDless the court orders that the hearing and 

determination thereof be deferred tIDtil the trial. 

D. Motion to rrake nore definite and certain. When the allega

tions of a pleading are so indefinite or uncertain that the precise 

nature of the charge, defense or reply is not apparent, upon notion 

rmde by a party before responding to a pleading, or if no responsive 
tD 

pleading is -permitted by these rules upon notion by a party within ZJ 

days after service of the pleading, or upon the court's own initiative 

,, ( 
) 

., 



n 
n 

) 

V 

at any time, the court rmy require the pleading to be rmde definite and 

certain by arrE:1drrent. If the TIDtion is granted and the order of the 

court is not obeyed within 10 days after notice of the order or within 

such other time as the court rmy fix, the court rray strike the pleading 

to vm.ich the TIDtion was directed or mc1ke such order as it deems just. 

E. M::>tion to strike . Upon TIDtion rmde by a party before res

ponding to a pleading or, if no responsive pleading is permitted by 

these rules, upon TIDtion rmde by a party within f days after the service 

of the pleading upon him or upon the court's own i nitiative at any time, 
I 

the court rmy order stricken: C..) any sham or frivolous or irrelevant 
2. 

pleading or defense; (f) any insufficient defense on or any sham, 

frivolous, irrelevant or redundant rmtter inserted in a pleading . 

F. Consolidation of defenses in TIDtion . A party who makes a 

TIDtion under this rule rmy join with it any other TIDtions herein pro

vided for and then available to the party. If a party IIEkes a TIDtion 

under this rule but omits therefrom any defense or objection then 

available to the party which this rule permits to be raised by notion, 

the party shall not thereafter IIEke a TIDtion based on the defense or 

objection so onri.tted, except a TIDtion as provided in subsection G. (2) 

of this rule on any of the grounds there stated. 

G. Waiver . (1) A defense of lack of jurisdiction over the 

person, that a plaintiff has not legal capacity to sue, that there 

is another adtion pending between the sane parties for the sane cause, 

insufficiency of sUITIIDns or process, or insufficiency of service of 

sUITIIDns or process, is waived (a) if omitted from a notion in the cir

clllilStances described in section F. of this rule, or (b) if it is neither 

rmde by TIDtion under this rule nor included in a responsive pleading 

•, I 
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or an arIEI1drrent thereof permitted by Rule 23 A. to be ffi3.de as a matter 
"s> 0 eJ,,~,_~"t-,,d, 
L- of course; provided, however, the defensated in subo@cti,ons 
~ I (ti-<- t\""' ,+. D ,~ 

, ,$(2) and""' ofvt:his rule shall not be raised by arnendrrent. 

G. (2) A defense of failure to state ultimate fact s constituting 

a claim, a defense that the action has not been corrnenced within the 

tine limited by statute, a defense of failure to join a party indis

pensable under Rule 29, and an objection of failure to state a legal 

defense to a claim or insufficiency of new ffi3.tter in a reply to avoid 

a defense , ffi3.Y be ffi3.de in any pleading permitted or or dered under 

Rule 13 B. or by IIDtion for judgrrent on the pleadings, or at the trial 

on the rrerits. The objection or defense, if ffi3.de at trial, shall be 

disposed of as provided in Rule 23 B. in light of any evidence that may . 

have been received. 

G. (3) If it appears by IIDtion of the parties or otherwise that 

the court lacks jurisdiction over the subject ffi3.tter, the court shall 

dismiss the action. 

BACKGROUND NOI'E 

ORS sections s~erseded: 16 .100, 16.110 , 16.130, 16 .140, 16.150, 
16.250, 16.260, 16.27~ 16.280, 16 .320 , 16.330, 16.340. 

'COMMENT 

While the Council wished to retain fact pleading, it also wanted 
to curb excessive use of notions for purposes of harassrrent and delay. 
The legislature has already IIDved in this direction by providing that 
the pleadings not go to the jury. See, Rule 59 . Retention of fact 
pleading does not autormtically rrean retention of existing notion prac
tice. 1bis rule is designed to reduce the tine spent on notions 

) 

through sirr:plification of procedure and a preclusion rule that requires 
assertion of all grounds for dismissal under this rule, which are raisable 
by IIDtion, in a single IIDtion, Although the structure of this rule is 
based upon Federal Rule 12, much of the language used was drawn from 
Oregon ORS sections or drafted to fit Or egon practice. 



Section 21 A. covers the form of asserting defenses to an op
ponent's claim. At the pleader's option, these may be asserted in the 
answer or in a rrotion to dismiss. The notion to dismiss perfonns the 
ftmction of the forrrer derrn.rrrer or plea in abaterrent. Specific grotm.ds 
for the rrotion, (1) through (6), do not go to the rrerits and are a 
matter for detennination by tl:ecourt either on the face of a pleading 
or based upon factual material submitted to the court. Grmm.ds (7) and 
(8) go to the rrerits and the court can only decide if a party has pled 
properly. If a party wishes to assert facts showing lack or rrerit, this 
IDJSt be in the form of a surrmary judgrrent rrotion or at trial. Whatever 
form is used to assert the defenses, under the last sentence of section 
21 A. and under section 21 C. , the court has the flexibility to dispose 
of the matter in the rrost efficient manner. This rule eliminates the 
concept of special appearance and rrotions to quash. An objection of 
personal jurisdiction is treated as any other defense and waivable 
only under the provisions of section 21 G. 

The grounds for rrotion to strike and rrotion to make rrore definite 
and certain in sections 21 D. and E. cone from ORS 16.100 and 16.110 
and not from the federal rule. 

The consolidation and waiver rules of sections 21 F. and G. are 
rrodeled upon the federal rule. The consolidation requireJD:=nt applies 
to any rrotion made under this rule; this would include rrotions under 
21 A., B., D., and E., but not sllIIffi'3.ry judgrrent or other rrotions. 
Special treat::rrent is given to defenses related to personal jurisdiction 
and surrnons or process; under section 21 G. (f), they may not be asser~ 
in an amended pleading. / 1 '- ,/1~-ffi, _ ~ 
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.If. COUNTERCLAIMS, CROSS CLAIMS AND THIRD PARTY CLAIHS 

2214-
~) Counterclaims. Each defendant may set forth as many 

counterclaims, both legal and equitable, as such defendant may have 

against the -plaintiff. 
22-13 
}d:2') Cross_claim against codefendant. Ci) in any action where 

two or more parties are joined as defendants, any defendant may in 

his answer allege a cross-claim a~ainst any other defendant. A cross-

claim asserted against a codefendant must be one existing in favor 

of the defendant asserting th~ cross-claim and against another 

defendant, between whom a separate judgment might be had in the 

action and shall be: ((jg) one arising out of the occurren~e or 

transaction set forth in 
h 

the complaint; or (-:i:e±) related to any prop-

erty that is the subject matter of the action brought by plaintiff. 

2-
~) A cross-claim ma:y include a claim that the defendant 

a g a ins t whom i t is as s e r t e d i s 1 i ab 1 e, o r may b e 1 i ab 1 e , t o th e 

defendant asserting the cross-claim for all or part of the clai~ 

asserted by the plaintiff. 

cl) An answer containing a cross~claim shall be served upon 

the parties who have appeared.,.and who ar~ jGined une.sr sJJb<livisi-0-n 

t4) af tbi s Bl.l.J..g... 

22-c 
~ Third party practice. At any time after commence-

merit of the action, a defending party, as a thi~d-party plaintiff, 

may cause a summons and complaint to be served upon a persori not a 

party to the action who is or may be liable to him for all or part 

of the plaintiff's claim against him. The third-party plaintiff 

need not obtain leave to make the service if he files the third

party complaint not later than 10 days after he serves his original 

answer. Otherwise he must obtain leave on motion upon notice to 

13 



all parties to the action. Such leave shall not be given if it 

would substaritially· prejudice the rights of existing parties. 

The person seryed With the summons and third-party complaint, 

hereinafter called the third-party defendant, shall make his 
2( 

defenses to the thitd~party plaintiff's claim as provided in Rule• 

and his counterclaims against the third-party plaintiff and cross-

claims against other third-party defendants as provided 

~ and ~ of this Rule. The third-party defendant may 

in sections 

assert 

&gainst the plaintiff any defenses which the thitd-party plaintiff 

has to the p 1 a inti ff ' s c l·a i m. The third-party d~fendant may also 

assert any claim against th~ plaintiff arising out of the transac

tion or occurrence that is the subject matter of the plairitiff's 

claim against the third-party plaintiff. The plaintiff may assert 

any claim against the third-party defendant arising out of the 

transaction or occurrence that is the s~bject matter of the plain

tiff's claim against the third~party plaintiff, and the third

pariy defendant thereupon shall assert his defenses as provided 

2-- I 
in Rule~ and his counterclaims and cross-claims as provided in 

this Rule. Any party may move to strike the third-party claim, or 

for its severance or s~parate trial. A third-party defendant may 

proceed under this section against any person not a party to the 

action who is or may be liable to the third party defendant for 

all or part cl the claim made in the action against the third~party 

defendant. 

c~ 
(~) A plaintiff against whom a counterclaim has been asserted 

may cause a third party to be brought in under circumstances which 

under this section would entitle a defendant to do so. 

14 



c/2-S 

n,ttD 
1

/4 
COMMENT: 

@D' 

3o S 
J I(. 3 I~ 

I 
IC 3.l 

This rule is almost identical to the provisions of existing ORS Sections. 

The Council added the~~ the fourth sentence of Subsection 22C(l) 

to make clear that the trial judge should not give leave for a late 

impleader if lOHUCUi:IX this would delay di>Sf)©M-~ tffi:e. m~r 

-.r;;i t~e prejudice . existing parties. Section 22E was also changed 

slightly to allow t 1'1'8--t..i..i..:1.J,....;,t~ ~ IIC!('J-@~'e:P a seperate trial on the 

courts own initiative. 



12._~ 
~) Joinder of persons in contract actions. CJ) As used in 

this section of this Rule: 

(~.,) "Maker" means the original party to the contract which is 

the subject of the action who is the predecesssor in interest of 

the plaintiff under the contract; and 

(b) "Contract" includes any instrument or document evidencing 

a debt. 

(Q) The defendant may, in an action on a contract brought by 

an assignee of rights under that contract, join as a party to the 

action the maker of that contract if the defendant has i claim 

against the rnakar of the contract arising out of that contract. 

c3) A d e f end an t Ill a y ' in an a C t i On On a C Ont r a C t b r Ou g h t by an 

assignee of rights under that contract, join as parties to that 

action all or any persons liable for attorney fees under ORS 20.097. 

("b- In any action against a party joined under this section of 

this Rule, the party joined shall be treated as a defendant for 
7 

purposes of service of summons and time to answer under Rule~-

Separate trial. Upon motion of any party or upon the 

court's own motion, the court may order a separate trial of any 

counterclaim, cross-claim or third-party claim so alleged if to do 

-so would: ( ;J.) b_e rnor e convenient; CaJ avoid prejudice; c.:>r (:6) be 

more economical and expedite the matter. 
2_~ 

4. AMENDED.AND SUPPLEMENTAL PLEADINGS 
#2:-- ·A-

~) - Arnen_dments. A pleading may be amended by a party once 

as a mattar of co~rse at any time b~fore a responsive plea~ing is· 

served or, iL the pleading is one -to which no responsive pleading 

is permitted, the party may so amend it at any time within 20 days 

15 
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RlJlE 22 

COUNIERCIAIMS , CROSS-C1'.t.Ail1S AND TIITRD PARTY CIAIMS 

A. Cmmterclaims . Each defendant mg_y set forth as many cmmter

cla:irns, both legal and equitable, as such defendant mg_y have against the 

plaintiff. 

B. Cross-claim against codefendant. (1) In any action where 

t¼D or rrore parties are joined as defendants , any defendant mg_y in his 

answer allege a cross-claim against any other defendant. A cross-claim 

asserted against a codefendant nust be one existing in favor of the 

defendant assertir1g the cross-claim and against another defendant, 

between whom a separate judgrrent might be had in the action and shall 

be: (a) one arising out of the occurrence or transaction set forth in 

the complaint; or (b) related to any proeprty that is the subject ffi:ltter 

of the action brought by plaintiff. 

B. (2) A cross-claim mg_y include a claim that the defendant 

against whom it is asserted is liable, or mg_y be liable , to the defend

ant asserting t.lie cross-claim for all or part of the claim asserted by 

the plaintiff. 

B. (3) An answer containing a cross-claim shall be served upon 

the parties who have appeared. 

C. Third party practice . (1) At any tii:TE after conrrencerrent 

of the action, a defending party, as a third-party plaintiff, mg_y cause 

a summns and complaint to be served upon a person not a party to the 

action who is or mg_y be liable to him for all or part of the plaintiff's 

claim against him. The third-party plaintiff need not obtain leave to 

ITEke the service if he files the third-party complaint not later than 

.,.(' -



10 days after he serves his original answer. Otherwise he must obtain 

leave on nntion upon notice to all parties to the action. Such leave 

shall not be given if it -would substantially prejudice the rights of 

existing parties. The person served with the summns and third-party 

complaint, hereinafter called the third-party defendant, shall make 

' 
his defenses to the third-party plaintiff's claim as provided in Rule 21 

and his counterclaims against the third-party plaintiff and cross-claims 

against other third-party defendants as provided in sections A. and B. 

of this rule. The third-party defendant rnay assert against the plain

tiff any defenses which the third-party plaintiff has to the plaintiff's 

claim. The third-party defendant rnay also assert any claim against the 

plaintiff arising out of the transaction or occurrence that is the sub-. 

ject rnatter of the plaintiff's claim against the third-party plaintiff. 

The plaintiff rnay assert any claim against the third-party defendant 

arising out of the transaction or occurrence that is the subject rnatter 

of the plaintiff's claim against the third-party plaintiff, and the 

third-party defendant thereupon shall assert his defenses as provided 

in Rule 21 and his counterclaims and cross-claims as provided in this 

rule. Any party may nnve to strike the third-party claim, or for its 

severance or separate trial. A third-party defendant rnay proceed 

under this section against any person not a party to the action who is 

or rnay be liable to the third party defendant for all or part of the 

claimrnade in the action against the third-party defendant. 

C.(2) A plaintiff against whom a counterclaim has been asserted 
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D. Joinder of persons in contract actions . (1) As used in this 

section of this rule: 

D. (1) (a) ''Maker" IIEans the original party to the contract which 

is the subject of the action who is the predecessor in interest of the 

plaintiff under the contract; and 

D. (1) (b) "Qmtract" includes any instrurrent or docurrent evidencing 

a debt. 

D. (2) The defendant may, in an action on a contract brought by 

an assignee of rights under that contract, join as a party to the action 

the maker of that contract if the defendant has a claim against the maker 

of the contract arising out of that contract. 

D. (3) A defendant may, in an action on a contract brought by an 

assignee of rights under that contract, join as parties to that action 

all or any persons liable for attorney fees under ORS 20.097 . 

D. (4) In any action against a party joined under this sect ion of 

this Rule , the party joined shall be treated as a defendant for purposes 

of service of sUIIIIDnS and t~ to ans,;,,;,er under Rule 7. 

E. Separate trial. Upon mJtion of any party or upon the court's 

own mJtion, the court may order a separate trial of any counterclaim, cross

claim or third party claim so alleged if to do so would: (1) be rrore con

venient; (2) avoid prejudice; or (3) be rrore economical and expedite the 

matter. 

BACKGROUND NOTE 
I~ ~10 

ORS sections superseded: 13.180 , 16 .305 , 16 .315, 16.325. 

This rule is aln.ost identical to the provisions of existing ORS sec
tions. The Council added the fourth sentence of subsection 22 C. (1) to make 
clear that the t rial judge should not give leave for a late impleader if 
this would prejudice existing parties_ Section 22 E. was also changed 
slightly to allow a separate trial on the court's own initiative. 
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after ~tis served. Otherwise a party may amend the plead~ng only 

by leave of court or by written consent of the adverse party; and 

leave shall be freely given when justice so requires. Whenever 

an amended pleading is filed, it shall be served upon all parties 

who are not in default, but as to all parties who are in default 

or against whom a default previously has been entered, ju~gment may 

be rendered in accordance with the prayer of the original pleading 

served upon them; and neither the amended pleading nor the process 

thereon need be served upon such parties in default unless the 

amended pleading asks for additional relief against the parties in 

default;) 
2-30 
~ Amendments to conform to the evidence. When issues not 

~ raised by the pleadings are tried by express or implied consent of 

15a 
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the parties, they sha l l be treated in all re spec ts as if they h ad 

been raised in the pleadings. Such amendment of t he pleadin gs as 

may b e necessary to cause them to co nform to the evidence and to 

ra i se these issues may be made upon motion of any party at any 

time , even af t er judgment; but failure so to amend does not affect 

the result of the trial of these issues . If evidence is objected 

to at the t rial on t he ground t hat it is not within the issues made 

by the pleadings, the court may allow th e pleadings to be amended 

and s ha l l do so free l y w% t he 

action wi ll be su b served , q herby 

presentation of t he merits of the 

and the objecting party f ails to 

satisfy the court that the adm i ssion of such evidence would prejud-

ice h i m in maintaining his ac t ion or defen se upon the merits . The 

\ court may grant a continuance to enable the objecting party to 

- meet such evidence. 

22JC 
~) Relation back of amendments. Hhe ne ve r the claim or 

defense asserted in the amended ple ad ing arose out o f the conduct, 

transa c tion or occurrence set forth or a ttempt ed to be set forth in 

the or i ginal pleading, the amendment relates back to the dat e o f 

the original p leading . An amendment changing the par ty against 

whom a claim is asserted relates b ack if th e foregoing provision 

is satisfied and, within the pe rio d provided by law for commencing 

th e act i on against him, the par t y to be br ou ght in b y amendment 

I 
(~) has r e ceived s u ch not i ce of the inst i tution of the action that 

the party wi l l not be prejud i ced in mai nt ai nin g his defense on the 

meri t s , · and 
2-

(..&-) knew o r should hc1ve kn ow n that, but for a mistake 

conce rn ing t~e ident it y of t he proper party, t he act ion would have 

~· bee~ brought against h i m . 

16 



23 O 
~) Amendment or pleading over after motion. When a motion 

to dismiss or a motion to strike an entire pleading or a motion 

for a judgment on the pleadings under RuleJJ is allowed, the 

court may, upon such terms as may be proper, allow the party to 

file an amended pleading. If any motion is disallowed, and it 

appears to have been made in good faith, the party filing the motion 

shall fil~. a res~onsive pleading if any is required. 
13£ 
~) Amended pleading where part of pleading stricken. In 

all cases where part of a pleading is ordered stricken, the court, 
. t:°_,t~ 
in its/discretion, may require that an amended pleading be filed 

omitting the matter ordered stricken. By complying with the court's 

order, the party filing such amended pleading shall not be deemed 

thereby tp have waived the right to challenge the correctness of 

the court's ruling upon the motion to strike. 

J-3 F 
~ How amendment made. When any pleading or proceeding is 

amended before trial, mere clerical errors excepted, it shall be 

done by filing a new pleadirtg, to be called the amended complaint, 

or by interlineation, deletion or otherwise. Such amended pleading 

shall be complete in itself, without reference to the original or any 

preceding a~ended one. ~_dq-
~ Supplemental pleadings. Upon motion of a party the court 

may, upon reasonable not~ce and upon such terms as are just, permit 

the party to serve a supplemental pleading setting forth transac

tions or occurrences or events which have happened since the date 

of the pleading s~ught to be supplemented. Permission may be 

granted even though the original pleading is defective in its 

17 
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~ existing in favor of the defendant asserting the cross-claim 

a1d against amther defendant, between mom a separate judgrrent 

mi.g}:l.t be had in the action and shall be: (a) one arising out of 

the occurrence or transaction set forth in the corq:,laint; or (b) re

lated to any property that is the subject natter of the action 

brought by plaintiff. 

B. (2) A cross-claim rray include a claim that the defendant 

against m.om it is asserted is liable, or my be liable, to the 

defendant asserting the cross-claim for all or part of the claim 

ac;serted by the plaintiff. 

B. (3) An answer containing a cross-claim shall be served 

tp:>n the parties mo have appeared. 

C. Thi.rd party practice. (1) At any tine after coIIIlElce

IlEtlt of the action or proceeding, a defending party, as a third

party plaintiff, nay cause a S1..llll1Dns and conplaint to be served 

qxn a person mt a party to the action or proceeding who is or 

nay be liable to him for all or part of the plaintiff's claim 

against him. Tre third-party plaintiff n:ed not obtain leave to 

mike the service if re files the third-party corrplaint not later 

fum 10 days after re serves his original answer. Othenv:i.se he 

mJSt obtain leave rn rrotion q,on mtice to all parties to the 

a:!tion. Such leave shall mt be gi. ven if it v.0uld substantially 

prejudice the rig}:l.ts of existing parties. Tre person served with 

the SUilIIDI1S and third-party corrplaint, hereinafter called the 

third-party defendant, shall assert any defenses to the third

party plaintiff's claim as provided in Rule 21 and countercla.i.nB 

-53-
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against the third-party plaintiff and c:ross-cla.i:rm against other 

third.,, party defendants as provided in sections A. and B. of this 

rule. 'Ih.e third-party defendant rmy assert against the plaintiff 

any defenses which the third-party plaintiff has to the plain

tiff's claim. 'Ih.e third-party defendant may also assert any claim 

against the plaintiff arising out of the transaction or occurrence 

that is the subject matter of the plaintiff's claim against the 

third-party plaintiff. The plaintiff my assert any claim against 

the third-party defendant arising out of the transaction or occur

rence that is the subject matter of the plaintiff's claim against 

the third-party plaintiff, and the third-party defendant thereupon 

shall assert his defenses as provided in Rule 21 and his counter

clai.nB and cross-claims as provided in this rule. Aey party nny 

IIDve to strike the third-party claim, or for its severance or 

separate trial. A third-party defendant m.y proceed under this 

section against any person not a party to the action mo is or may 

be liable to the third party defendant for all or part of the 

claim nnde in the action against the third-party defendant. 

C. (2) A plaintiff against whom a counterclaim has been 

asserted rmy cause a third party to be brought in under circun

stances which ~uld entitle a defendant to cb so mder subsection 

C. (1) of this section. 

D. Joinder of persons in contract actions. (1) As used in 

this section of this rule: 

D. (1) (a) "Maker" n:eans the original party to the contract 

which is the subject of the action mo is the predecessor in inter

est of the plaintiff mder the cm tract; and 
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C. (1) (b} "Contract" includes any instnment or docunEnt 

evio:mcing a debt. 

D. (2) The d:fendant nay, in an action on a contract brought 

by an assignee of rig}:ltb mder that contract, join as a party to 

the action the maker of that contract if the d:fendant has a claim 

against the maker of the contract arising out of that contract. 

D. (3) A d:fendant tray, in an action en a contract brought by 

an assignee of rights tnder that contract, join as parties to that 

action all or any i:;ersons liable for attomey fees tnder ORS 20. 09 7. 

D. (4) In my acticn against a party joined tnderthis sec

tion of this rule, the party joined shall be treated as a d:fendant 

for purposes of service of sUIIIDns and tine to answer tnder Rule 7. 

E. Separate trial. Upon notion of any party or upon the 
h l . c, 
J-Y' I l.' V,._.I'{:'. 

court's a.Il ~, the court my order a separate trial of any 

counterclaim, cross-claim or third party claim so alleged if to cb 

so v;ould: (1) be nore convenient; (2) moid prejudice; or (3) be 

1IDre economical and expedite the natter. 

BACXGROUND NJIE 

ORS secticns supersed:d: 13.180, 15.210, 16.305, 16.315, 
16.325. 

ClM1ENT 

This rule is alnost identical to the provisions of exi.s:.. 
ting OR:> sections. The Cotncil added the fourth sentence of sub
secticn 22 C. (1) to make clear that the trial judge should not 
gi.:ve leave for a late in-pleader if this v;ould prejudice existing 
parties. Section 22 E. was also changed slig}:ltly to allav a sepa
rate trial en the court's a-;ri initiati-ve. 
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RULE 23 

.AMENDED AND SJPPLEMENTAL READINGS 

A. .AnEndnents. A pleading my be am:nded by a party cnce 

as a matter of course at any t::i..ne before a responsive pleading 

is served or, if the pleading is cne to vnich no responsive plead

ing is permitted, the party my so airend it at any tine within 

20 days after it is served. Othen-dse a party my am:nd the 

pleading cnly by leave of oourt or by written consent of the ad

-verse party; ai.d leave shall be freely gi.ven men justice so re

qui.res. Whenever a1. arended pleading is filed, it shall be served 

qxm all parties mo are rot :in d:fault, but as to all parties who 

are in default or against mom a default previously has been en

tered, judgnait my be :rendered :in accordance with the prayer of the 

original pleading served q,on them; ai.d reither the amended plead

ing nor the process thereon reed 1:e served upon such parties :in 

default unless the ar.ended pleading asks for additional relief 

against the parties :in d:faul t. 

B. .AIIend:nEnts to confonn to the evidence. When issues mt 

raised by the pleadings are tried by express or inplied consent of 

the parties, they mall 1:e treated in all respects as if they had 

been raised :in the pleadings. Such arrendcrent of the pleadings as 

na:y be necessary to cause them to confonn to the evidence and to 

raise these isstES nay be mde q,on notion of any party at any 

t:i.nE, even after judgpEnt; 1:ut failure so to airend does rot affect 

the result of the trial of these issues. If evidence is cbjected 

to at the trial en tile ground that it is rot within the issues 
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1IBCE by the pleadings, the court ma.y allav the pleadings to be 

arIEI1ded and shall cb so freely vilen the presentation of the 

nEri.ts of the action will be subserved thereby and the objecting 

party fails to satisfy the court that the admi.ssion of such evi

CEnce muld prejudice such party :in mrintaining an action or 

defense upon the nErits. The court may grant a oontinuan.ce to 

enable the objecting party to nEet such evidence. 

C. Relation back of alll2tldnents. Whenever the claim or 

defense asserted :in the aIEnded pleading arose out of the con

duct, transacticn or occurrence set forth or attenpted to be 

set forth :in the original pleading, the alll2tldrrEnt relates back 

to the date of the original pleading. An alll2tldnent changing the 

party against mom a claim is asserted relates back if the fore

going provision is satisfied and, within the period provided by 

1av for C001IEI1cing the action against the party to be brought 

:in by aIIEI1drIEnt, such party (1) has received such notice of the 

institution of the action that the party will not be prejudiced 

:in mrintaining any refense en the IIEri.ts, and (2) knew or should 

have lmown that, but for a mi.stake concerning the identity of the 

proper party, the action \\Uuld have been brought against the 

party brought :in ·by aIIEI1dnent. 

D. .ArrendrIEnt or pleading over after notion. When a 

notion to dismi..ss or a notion to strike an entire pleading or a 

notion for a judgµent en the pleadin~ tnder Rule 21 is allcmed, 

the court ma.y, upon such tenm as may be proper, allav the party 

to file an aIIE11ded pleading. If any notion is disallaved, the 

party filing the notion shall file a responsive pleading if any is 
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required. By fil:ing any plead:ing µ.irsuant to this section, the 

party filing such anended pleading shall rot be deem:d thereby 

tD have waived the rigµt tD challenge the correctness of the 

ur:t ' ru1· co . s mg. 

E. .AnEnded plead:ing mere part of plead:ing stricken. In 

all cases mere part of a plead:ing is ordere·d stricken, the court, 

in its discretion, nay require that an ammded plead:ing be filed 

anitt:ing the natter ordered stricken. By corrply:ing with the 

court's order; the party fil:ing such anended plead:ing shall mt be 

ceerred thereby to have waived the rigj:lt to challenge the correct

ress of the court's rul:ing upon the notion tD strike. 

F. How anen.drrEnt mde. Wh:n any pleading is arrended before 

trial, nEre clerical errors excepted, it shall be cbne by fil:ing 

a new pleading, tD be called the ammded pleading, or by :interl:inea

tion, deletion or otherwise. Such ammded pleading shall be conp-

1.ete in itself, without reference to the original or any preceding 

c:nended ere • 

G. SupplenEntal pleadings. Upon notion of a party the 

court nay, upon reasonable rotice a:id i.pon such tenm as are just, 

i:ennit the party.to serve a supplenEntal pleading setting forth 

transactions or occurrences or events mich have happened since the 

date of the plead:ing sought to be supplenented. Permission nay be 

granted even though the original pleading is defective in its 

statenent of a claim for relief or cef a1Se. If the court deeIIB 

it advisable that the adverse party plead tD the supplenental 

pleading, it shall so order, specifying the ti.IIe therefor. 

-58-
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This is a combination of Federal Rule 15 and exisiting ORS sections. 
23 15(a) and ORS 16.430. Section Bis Section A is based upon Federal Rule 

Based on Federal Rule 15(b). Section C is Based on Federal Rule 15(c)X. 

Section Dis based upon ORS 16.380 and 400. Section Eis based upon 

Ors 16.400. Section F is based upon ORs 16.410 and Section 6.,.. is 

based upon ORS 16.360 and Federal Rule 15(d). 



RULE 23 

AMEl:IDED AL'ID SUPPLEt£1.fI'AL PLEADINGS 

A. ArrEndrrents. A pleading rray be arrended by a party once as a 

ffi:itter of course at any tine before a responsive pleading is served or , 

if the pleading is one to wtlch no ~ ve pleading is pennitted, the 

party rray so arrend it at any tirrE within 20 days after i t is served. 

Otherwise a party ffi:iy arrend the pleading only by leave of court or by 

written consent of the adverse party; and l eave shall be freely given 

men justice so requires. Wnenever an arrended pleading is filed, it shall 

be served upon all parties mo are not in default, but as to all parties 

WJD are in cefault or against mom a cefault previously has been Entered, 

judgrrent rray be rendered in accordance with the prayer of the original 

pleading servet? them; and neither the arrended pl eading nor the process 

thereon need be served upon such parties in default mless the arrended plead

ing asks for additional relief against the parties in cefault. 

B. ArrEnclrralts to confonn to the evidence . When issues not raised 

by the pleadings are tried by express or implied consent of the parties, 

they shall be treated in all respects as if they had been raised in the 

pleadings. Such arrendrrent of the pleadings as ffi:iy be necessary to cause 

them to confonn to the evidEnce and to raise these issues rray be rrade upon 

notion of any party at any tine, even after judgrrent; but failure so to arrend 

does not affec t the result of the trial of these issues . If eviqence is ob

jected to at the trial on the ground that it is not within the issues ill:ide 

by the pleadings , the court rray allow the pleadings to be arrended and shall 

do so freely w.1en the presentation of the TIErits of the action will be sub

served thereby and t he objecting party fails to satisfy the murt that 
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the admission of such evidence wuld pr ejudice him in rraintaining his 

action or defense upon the rrerits. 1he court rray gi:-ant a continuance 

to enable the objecting party to rreet such evidence. 

C. Relation back of arrendrrents. Whenever the claim or defense 

asserted in the arrended pleading arose out of t."le conduct, transaction 

or occurrence set forth or attell\)ted to be set forth in the original 

pleading, the arrendrrent relates back to the date of the original plead

ing. An arrendrrent changing the party against m orn a claim is asserted 

relates back if the foregoing provision is satisfied and, within the 

period provided by law for coIIIIE11cing the action against him, the party 

to be brougpt in by arrendrrent (1) has received such mt ice of the insti

tution of the action that the party will mt be prejudiced in rraintain

ing his refense on the rrerits, and (2) knew or should have known that, 

but for a mistake concerning the identity of the proper party, the action 

wuld have been brought against him. 

D. Am2ndrrent or pleading over after rrotion . When a notion to dis

miss or a notion to strike an entire pleading or a notion for a judgrrent 

on the pleadings mder Rule 21 is allov-.ed, the court rray, upon such terms 

as may be proper, allcw the party to file an arrended pleading. If any 

rrotion is disallowed, and it appears to have been rrade in gJOd faith, 

the party filing the rrotion shall file a responsive pleading if any is 

• f'J ~ (, .. • ~ tUi ~ Cc,u-,,..1 It,, ~ 4 ~ /.J14v~ · 
req_uired. '0.7 11 ~ ~~ J , ,~ • -t. J:. ,./. I -,-, 1 ~ h w-e. W'4 l.-v-'-"d 

. A FtlM...,;Jiit ~~ ,~'t ~"f,,t,,,,tl IL-tl"'1 k JC21 ...... c!. '""""""''l '-(, f 
~ v l- ~ E. Anended pleading ¼here part of pleading stricken . In all fl; 1"'-j /,.,,, 1;" 

cases mere part of a pleading is ordered stricken, the court, in its ~~ 
discretion, may require that an arre.nded pleading be filed arritting o/Z ~ 1 

~ 
J the natter ordered stricken. By corrplying with the court I s order, 1,..}:- l:,,,,,.<t._ , 

(J the party filing such arrended pleading shall mt be deened thereby to 

5 
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have waived the rigµt to challenge the correctness of the court ' s ruling 

upon t:±ie rrotion to strike . 

F. ~ mdrrent made. When any pleading ~ proeeecfu;i.g is anEt1-

ded before trial, Ill2re clerical errors excepted, it shall be done by 

filing a new pleading, to be called the arrrnded ~f.:I.J.t, or by inter

lineation, deletion or otherwise. Such arrended pleading shall be corrplete 

in itself, without reference to the original or any preceding arrended one. 

G. Supplei:rental pleadings . Upon rrotion of a party the court 

ney, upon reasonable notice and upon such tenns as are just, pennit the 

party t o serve a suppleTIEntal pleading setting forth transactions or 

occurrences or events i;.;hich have happened since t:±ie date of t:±ie pleading 

sou!Pt tD iG· Permission nay be granted even thou!P the 

original pleading is defective in its stateITEI1t of a claim for relief or 

defense. If the court deem; it . advisable that the adverse party plead 

to the supplennental pleading, it shall so order, specifying t:±ie tilll2 

therefor. 

BACKGROUND l:UIE 

For tiIIl2 for filing and responding to arrended pleadings, see 
Rule 15. 

ORS sections superseded: 
16 .400, 16.410, 16.420, I iii, 
16.650 • :tt L 

CCM1ENT 

nus is a corrbination of Federal Rule 15 and existing ORS sections. 
Section 23 A. is based upon Federal Rule 15 (a) and ORS 16 .430. Section B. 
is based m Federal Rule 15 (b) . Section C. is based m Federal Rule 15 (c)'. 
Section D. is based upon ORS 16 . 380 and 400 ection E. is based upon ORS 
16.400. Section F. is based upon ORS 16.410, d Section G. is based upon ORS 
16.360 and Federal Rule lS (d) . 



statement of a claim for relief or defense. If the court deem s 

it advisable that the adverse party plead to th e supplemental 

pleading, it shall so order, speci fying the time therefor . 
'2.C/- ' 

_jP- JOINDER OF CLAIHS 1f%:) 
2C/ If C!!..1/ 
tt{~-7 Permi ssive joinder. A plaintiff may join in a c omplaint, 

either as independen t or as alternate claims, as many claims, 

lega l or equitable, as the plaintiff has agains t an opposi ng p a rty. 

. '2-1 ts 
M-(--2·) · F o r c i b 1 e e n t r y and d e t a in e r an d r en t a 1 . I f an a c t i o n o f 

forcible entry and detai ner and an action for rental due are joined, 

the defendant shall ~ave the same time to appear as is now provided 

by law in ac tions for the recovery of rental due. 

J_Jf (_ 
~) ~Jate statement. The claims untied must be separ a tely 

stated and must not require d if ferent places of trial. 

H. JOINIJER OF PARTIES 

~ 

Permissive jo inder as plaintiffs or 

uestio n 

a r ise in the action. 

·action as plaintiffs if 

aris 

fen dants 

lly, or in 

arising 

flaw or fact ~om 

an 

res-

or 

All 

there is 

alterna ive, 

me 

ccurrences 

will 

interested in obtaining or defendi ng all the relief deManded. 

18 



RUI.E 24 

JOINDER OF CTAIMS 

A. Penrrissive joinder. A plaintiff rny join in a corrplaint, either 

as independent or as alternate clai.Jm, as mmy claims, legal or equitable, 

as the plaintiff has against an opposing party. 

B. Forcible entry and detainer and rental. If an action of 

forcible entry and ~ and an action fur rental due are joined, the 

defendant shall have the sarrE. tine to appear as is now provided by law in 

actions for the recovery of rental due. ~-_ 

C. Separate statenent. The claim, t be 

ted and nust rot require different places o trial. 

separately sta-

BACKGROUND NO'IE 

ORS chapters superseded: ~l. 

CCM1ENI' 
!.>v >'-'J t'N\. 

This is :id.ent:i.eal es the existing ORS section. 

RULE 25 (RESERVED) 



:&\CKGROUND NJIE 

For tine for filing and responding to anEI1ded pleadings , see 
Me 15. 

ORS sections ~erseded: 16.360, 16.370, 16.380, 16.390, 
16.40G, 16.410, 16.4~ 16.610, 16.630, 16.640, 16.650. 

aM'1EN'I' 

This is a conbination of Federal Rule 15 and existing CRS 
sections. Section 23 A. is based upon Federal Rule 15 (a) and 
CRS 16. 430 • Section B. is based en Federal Rule 15 (b) . Section C. 
is based en Federal Rule 15 (c) . Section D. is based upon ORS 
16.380 and 400; rote the court is specially authorized to grant a 
IIOtion for a judgn:Eilt m the pleadings but to allow replead-
ing rather than e:1ter a judgµent. Section E. is based upon ORS 
16 .400 • Section F. is based upon ORS 16. 410, and Section G. is 
based upon ORS 16. 360 and Federal Rule 15 ( d) . 

RULE 24 

JOINDER OF CI.Ail1S 

A. Permissive joinder. A plaintiff nay join in a corrplaint, 

either as :independent or as alternate claim,, as mmy claims, 

legal or equitable, as the plaintiff has against ~---~~§-~ . 

B. Forcible e:1try and cetainer7 ~renW~-~ If an ~~ _:. lill· b 
a· rvzw 

of forcible e:1try md cetainer and an actioti for rental due are o/h-~ 

joined, the cefendant shall have the sane tin:e to appear as is ~ · 

~ provided by law in actions fur the recovery of rental due. 
. Ju~~,d · 

C. Separate statenent. 'The clains ~ mJSt be sepa-

rately stated and truSt mt require different places of trial. 

PACKGROUND NJ'lE 

ORS chapters superseded: 16. 221. 

CDM'1ENT 

T'ais is based on the existing CRS section. 

RIJIE 25 (RESERVED) 
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RULE 26 

RF.AI. PARTY IN INTEREsr 

Every action or proceeding shall be prosecuted in the 

narre of the :real party in interest. AA executor, administrator, 

guardian, bailee, trustee of an express trust, a party with 

whom or in mose narre a contract has been im.de for the benefit~ 1
5 

of another, or a party authorized by statute im.y sue u:{'1:£.f i~ 
1 

. 

own name# without joining with them the party for whose benefit 

the action or proceeding is brought; and men a statute of this 

state so provides, an action or proceeding for the use or bene-

fit of another shall be brougp.t in the narre of the state. No 

action or proceeding shall be dismissed on the ground that it is 

not prosecuted :in the narre of the real party :in :interest until 

a reasonable tinE has been allowed after objection for ratifica

tion of cOOIIEnceIIEnt of the action or proceeding by, or joinder 

or substitution of, the real party in interest; and such ratifica

tion, joinder, or substitution shall have the sane effect as if 

the action or proceeding had been COIIIIEI1.ced in the narre of the 

real party :in interest. 

BACKGROUID ID'IE 

ORS sections superseded: 13. 030. 

CCM1ENT 

'Ihis rule is based upon Federal Rule 17 (a) but is gen
erally the sane as OR.5 13.030. 1be rule specifically deals 
with guardians and actions :in the nane of the state and provides 
a procedure for dealing with :real party in interest objections. 
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abate._. The deith shall be suggested upon he record and the action 

shall proceed in favor of or against surviving parties. 

T(3) Public officers· death or a ration from office. ( a ) When 

a public officer is a party to an 

and during its pendency dies, 

ction in his of fi cial capacity 

office, the action does 

substituted as a p~ ~ty. 

or otherwise ceas es to hold 

successor is a ut omati c all y 

the substitu t ion 

shall be in the name substituted party, but any misnomer 

not affecting the s ubst fue parties shall be dis-

regarded. An tution may be e ntered at an y time, b u t 

the omission such an r der shall n ot affect the subst i tu-

tion. 

(b) officer sues or is sued in his o ff icial 

cap a city, hem y be described as a pa 

court may r2quire 

T( 4 ) The motion for 

by his offic ia l t i tle rather 

name to be added. 

may be made by 

any partY, by the successors in interest r representatives of 

the or disabled party or the 

and s hall be served on the 

in int ere st of the 

provi.ded in 

(service of papers after summons) a n u p on pe rso ns not 

in the manner provided in Rule fo r the service of a 

summons. 

~ REAL PARTY IN INTEREST 

Every action shall be prosecuted in the name of t h e rea l party 

in inte r est. An executor, administrator, gua rd ia n, bail ee, trustee 

of an e x press trust, a party with wh o m or in whose name a co nt ract 

ha s been made for the benefit of another, or a party authorize d by 

33 
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statute may sue in his own name without joining with him the party 

for whose benefit the action is brought; and when a statute of thtl 

state sp provides, an action for the use or benefit of another 

shall be brought in the name of the state. No action shall be dis-

missed on the ground that it is ~ot prosecuted in the name of the 

real party in interest until a reasonable time has been allowed 

after objection for ratification of commencement of the action by, 

or joinder or substitution of, ·the real party in interest; and 

such ratification, joinder, or substitution shall have the same 

effect as if the action had been commenced in the name of the real 

party in interest. 

MINOR OR INCAPACITATED PARTIES 
' •,n fr 

~ Appearance of minor parties by guardian or conservator. 

When a minor who has a conservator of his estate or a guardian is 
jij.L ;t ,e;c. 

a party to any action or proceeding, .h.e- shall appear by the con-

serv~tor or guardian as may be appropriate or, if the court so 

orders, by a guardian ad litem appointed by the court in which the 

action or proceeding is brought. If the minor does not have a 

conservator of his estate or a guardian, he shall appear by a 

guardian ad litem ap~ointed by the court. The court shall appoint 

some suitable person to act as guardian ad litem: 

~ When the minor is plaintiff, upon application of the minor, 

if the minor is 14 years of age or older, or upon application of a 

relative or friend of the minor if the minor is under 14 years of 

age. 

34 
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(12.) When the minor is defendant, upon application of the minor, 

if the minor is 14 years of age or older, filed within the period of 

time specified by law for appearance and answer after .service of 

summons, or if the minor faili so to apply or is under 14 years of 

age, upon application of any other party or of a relative or friend 

of the jinor. 

~{!) 
~) · Appearance of incapacitated person by conservator .or 

guardian. Wh~n ~n incapacitated person who has a conservator of 

his estate or a guardian is a party to any action or proceeding, 

he shall appear by the conservator or guardian as may be appro

priate or, if the court so orders,. by a guardian ad litem appointed 

by the court in which the action or proceeding is brollght. If the 

incapacitated person does not have a conservator of his estate or 

a guardian, he shall appear by a guardian ad litem%oointed by 

the court. The court shall appoint some suitable person to act as 

guardian ad litem: 

(') When the incapacitated person is plaintiff, upon applica

tion of a relative or friend of the incapacitated person. 

('a) When the incapacitated person is defendant, upon applica

tion of a relative or friend of the incapacitated person filed within 

the period of time specified by law for appearance and answer after 

service of summons, or if the application is not so filed, upon 

application of any party other than the incapacitated person. 
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COMMENT: 
This rule is based upon Federal Rule 17(a) but is generally the 

same as ORS 13.030. The- rule specifically deals with guardians and 
actions in the name of the state and provides a procedure for dealing 
with real party in interest objections. 
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XCOMMENT: 
This rule is the existing ORS sections without ah~ change . 
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RUI.E 26 

REAL PARTY lli IN'IEREST 

Every action shall be prosecuted in the narre of the real party 

in interest. An execut or , administrator, g..iardian, bailee, tn.istee of 

an express tn.ist, a party with mom or in vhose mne a contract has been 

rr.ade for the benefit of another, or a party authorized by statute nay sue 

in his own na:rre without joining with him the party for vhose benefit the 

action is brought ; and men a statute of this state so provides , an 

action for the use or benefit of another shall be brought in the na:rre 

of the state. No action shall be disnd.ssed m the ground that it is 

not prosecuted in the nane of the real party in interest mtil a 

reasonable tirre has been allOvJed after objection for ratification of 

cOOID2I1cerrent of the action by , or joinder or substitution of, the real 

party in interest; and such ratification, joinder, or substitution shall 

have the s~ if the action had been coIIIIEnced in the narre of 

the real party in interest. 

BACKGROUND 1-DIE 

ORS sections superseded: 13.030. 

CCM1EN'l' 

This rule is based upon Federal Rule 17 (a) rut is generally the 
sarre as ORS 13.030. The rule specifically deals with guardians and 
actions in the nane of the state and provides a procedure for dealing 
with real party in interest oojections. 
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RULE 27 

:MINOR OR INCAPACITATED PARI'IES 

A. Appearance of mi.nor parties by guardian or conservator. When 

a minor mo has a conservator of his estate or a guardian is a party to 

any action or proceeding, such mi.nor shall appear by the conservator or 

guardian as rm.y be appropriate or, if the court so orders , by a guardian 

ad litem appointed by the court in mich the action or proceeding is 

brought. If the minor cbes mt have a conservator of his estate or a 

guardian, re shall appear by a guardian ad litem appointed by the rourt. 

The court shall appoint som2 suitable person to act as guardian ad litem: 

A. (1) Wh2n the minor is plaintiff, upon application of the mi.nor, 

if the mi.nor is 14 years of age or older, or upon application of a rela

tive or friend of the minor if the minor is under 14 years of age. 

A. (2) vhen the minor is defendant, upon application of the minor, 

if the mi.nor is 14 years of age or older, filed within the period of 

tirr:e specified by law for appearance and answer after service of sum

nons , or if the mi.nor fails so to apply or is lnder 14 years of age , 

upon application of any other party or of a relative or friend of the 

minor. 

B. Appearance of incapacitated person by ronservator or guardian. 

W:ien an incapacitated person mo bas a conservator of his estate or a 

guardian is a party to any action or proceeding, re shall appear by the 

conservator or guardian as rm.y be appropriate or, if the court so orders, 

by a guardian ad l item appointed by the court in wiich the action or pro

ceeding is brought. If the incapacitated person cbes mt have a conserva

tor of his estate or a guardian , he shall appear by a guardian ad litem 
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appointed by the court. The court mall appoint sorre. suitable person to 

act as guardian ad litem: 

B. (1) When the jncapacitated person is plaintiff, upon applica

tion of a relative or friend of the incapacitated person. 

B. (2) vhen the incapacitated person is defendant, upon applica

tion of a relative or friend of the incapacitated person filed within 

the period of ti.Ire specified by law for appearance and answer after 

service of surrm:ms, or if the application is mt so filed, upon applica

tion of any party other than the incapacitated person. 

BACKGROUND NJ'IE 

ORS sections superseded: 13.041, 13.051. 

CCM:1ENT 
/)~~e- J ~ 

This rule ±.2 the existing ORS sections wi.-Ehout cm d1g0:ges. 



statement of~ claim for relief or defense. If the court deems 

it advisable that/adverse party plead t~ the supplemental 

pleading, it s~l so order, specifying the time therefor. 7·~2 c.;--, 
$ JOINDER OF CLAH1S 

2-C/-4 
tt-t-±7- Permissive joinder. A pla· iff may join in a complaint, 

either as independent or as alt nate claims, as many claims, 

legal or eq~itable, as the aintiff has against an opposing party . 
. 2</6 

Mt-2-) · Forcible entr and detainer and rental. If an action of 

forcible 

the defendant sh 

etainer and an action for rental due are joined, 

have the same time to appear as is now provided 

by law in act·ons for the recovery of rental due. 

J-.9: c_ 
~) eparate statement. The claims untied must be separately 

stated nd must not require different places of trial. 
2...~ 

JOINDER OF PARTIES 

2 A-™ Permissive joinder as plaintiffs or defendants. All 

persons may join in one ·action as plaintiffs if they assert any 

right to relief jointly, severally, or in the alternative in res-

pect to or arising out of the same transaction, occurrence, or 

series of trans~ctions or occurrences and if any question of law 

or fact common to all these persons will arise in the action. All 

persons may be joined in one action as defendants if there is 

asserted against theLl jointly, severally, or in th~ alternative, 

any right to relief in respect to or arising out of the same 

transaction, occurrence, or series of transactions or occurrences 

and if any question of law or fact common to all defendants will 

arise in the action. A plaintiff or defendant need not be 

interested in obtaining or defending against all the relief demanded. 

18 



Judgment may be given for one or more of the plaintiffs according 

to their respective rights to relief, and against one or more 

defendants according to their respective liabilities . 
. '.I., 

~) Separate trials. The court may make· such orders ~swill 

prevent a party from being embarrassed, delaye~ or put to unneces~ 

sary expense by the inclusion of a party against whom he asserts no 

claim and who asserts no claim against him, and may order separate 

trials or make 

~ ;vi: JOINDER OF 

other orders to _prevent delay or prejudice. 
2 <j • 

PERSONS NEEDED FOR JUST ADJUDICATION 

~A 
-Q.+J_) Persons to be joined if feasible. A person who is subject 

to service of process and whose join~er will not deprive the court 

of jurisdiction over the subject matter of the action shall be 

joined as a party in the action if (4) in that person's absence 

complete relief cannot be accorded anong those already parties., or 

(~ that person claims an interest relating to the subject of the 

action and is so situated that tbe disposition in that person's 

absence may (4) as a practical matter ir..1pair or impede the person's 

ability to protect that interest or (ib.) leave any of the persons 

alteady parties subject to a substantial risk of irrcuriing double, 

multiple, or otherwise inconsistent obligations by reason of their 

claimed interest. If such person has not b~en so joined, the court ------------
such person b~ made a party. If the joined party 

objects to venue and the joinder would render the venue of the 

action improper, the joined party shall be dismissed from the 

Determination by court whenever joinder not feisible. 

Su c. '-1 /f/Jt:,~ 

h ~', s--7;:l.i 

If 

So 
./ 
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' vbS Le-°ht...!) fr [l) (_ 2 j 
a p e r s on a s d e s c r i b e d in s 1r0 d i 1.r i s i Mr a( 1 ) ~ . and ~ of this Rule 

cannot be made a party, the court shall determine whether in equity 

and good conscience the action should proceed among the parties 

before it, or should be dismissed, the absent person being thus 

regarded as indispensable. The factors to be considered by the 

court include; first, 

person's absence might 

to ~ t extent a judgment rendered in 

be , prejudicial to the person or those 

the 

already 

parties; second, the extent to which, by protective provisions in 

the judgment, by the shaping of relief, or other measures, the 

prejudice can be lessened or avoided; third, whether a judgment 

rendered in the person's absence will be adequat e ; fourth, whether 

the plaintiff will have in adequate remedy if the action is dis-

missed for nonjoinder. 

2.o/ t... 
~ Exception of class actions. This Rule is subject to the 

provisions of Rule 3 ~ 
.!Z..,D State agencies 

~cla~~ acti0n Fttle) . 

as parties in governmental administration 

proceedings. In ~ny action or proceeding arising out of c~unty 

administration of functions dele g ated or contracted to the county 

by a state agency, the 

action or proceeding. 

state agency must be made a party to the 

3 o sC 
I'?) 

~; MISJOINDER AND NONJOINDER OF PARTIES 

Misjoinder of parties is not ground for dismissal of an action. 

Parties may be dropped or added b y order of the court on motion of 

20 
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MINOR OR INCAPACITA'IED PARTIES 

A. Appearance of mi.nor parties by guardian or conservator. 

W1eI1 a mi.nor, who has a ccnservator of such mi.nor' s estate or a 

guardian, is a party to any action or proceeding, such minor 

shall appear by the conservator or guardian as nay be appropriate 

or, if the court so orders , by a guardian ad litem appointed by 

the court in which the action or proceeding is brought. If the 

minor cbes not have a conservator of such minor's estate or a 

guardian, the mi.nor shall appear by a guardian ad litem appointed 

by the court. The court shall appoint SOIJe suitable person to 

act as guardian ad litem: 

A. (1) W:l.en the mi.nor is plaintiff, upon application of 

the minor, if the minor is 14 years of age or older, or upon ------

application of a relati.-ve. or friend of the mi.nor if the mi.nor 

is under 14 years of age. 

A. (2) When the miror is defendant, upon application of 

the mi.nor, if the mi.nor is 14 years of age or older, filed 

within the period of tine specified by law fur appearance and 

a:iswer after service of sunmms, or if the mi.nor fails so to 

apply or is under 14 years of~, upon application of any 

other party or of a relati-ve. or friend of the mi.nor. 
\"\ 

B. Appearance of incapacitated person by conservator or 

guardian. W:ien an incapacitated person, ~o has a conservator 

of such person's estate or a guardian, is a party to any action 

or proceeding, the incapacitated person shall appear by the con

servator or guardian as may be appropriate or, if the court so 

-61-



orders , by a guardian ad litem appointed by the court in which 

the action or proceeding is brought. If the incapacitated per

son does not have a conservator of such person's estate or a 

guardian, the incapacitated person shall appear by a guardian 

ad litem app:>inted by the court. The court shall appoint sore 

suitable person to act as guardian ad litem: 

B. (1) When the incapacitated person is plaintiff, upon 

application of a relati -ve or friend of the incapacitated per-

son. 

B. (2) When the incapacitated person is defendant, upon 

application of a relative or friend of the incapacitated person 

filed wi.th:in the period of tinE specified by law for appearance 

and answer after service of stmIIDns , or if the application is 

mt so filed, upon application of any party other than the 

incapacitated person. 

BACKGROUND IDIE 

OR"> sections superseded: 13. 041, 13. 051. 

CCM1ENI' 

This rule is based an the existing ORS sections . 

RIJIE 28 

JOINDER OF PARTIES 

A. Penrri.ssi ve joinder as plaintiffs or defendants. All 

persons may join in one action or proceeding as plaintiffs if 

they assert any right to relief jointly, se-verally, or :in the 

altemati-ve in respect to or arising out of the sane transaction, 

occurrence, or series of transactions or occurrences and if any 
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question of law or fact carnon to all these persons will arise 

in the action. All persons nay be joined in one action or pro

ceeding as defendants if there is asserted against them jointly, 

severally, or in the alternative, any right to relief in respect 

tD or arising out of the sane transaction, occurrence, or series 

of transactions or occurrences and if any qtestion of lcW or fact 

comron to all defendants will arise in the action. A plaintiff 

or defendant need not be interested in obtaining or defending 

against all the relief demmded. Judgrrent rmy be given fur one 

or nore of the plaintiffs according tD their respective rights 

to relief, and against one or nnre defendants according to 

tneir respective liabilities. 

B. Separate trials. The court rmy make such orders as 

will prevent a party from being enbarrassed, delayed, or put to 

u:mecessary expfnse by the inclusion of a party against mom he 

asserts m claim and vi10 asserts m claim against him, and nay 

order separate trials or m3ke other orders to prevent delay or 

prejudice. 

:&-\CKGROUND NOIE 

ORS sections superseded: 13.140, 13.150, 13.161. 

<XM1EITT 

This is based on existing ORS 13 .161. 

RULE 29 

JOINDER OF PERSONS i'EEDED FDR JUST ADJUDic.ATION 

A. Persons to be joined if feasible. A person mo is 

subject to service of process acd. :,;,hose joinder wi.11 rut depri"ve 
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the court of jurisdiction over the subject rratter of the action 

shall be joined as a party in the action or proceed:ing if (1) in 

that person's absence carplete :relief cannot be accorded arrnng 

those already parties, or (2) that person claims an interest 

relating to the subject of the action or proceeding and is so 

situated that the disposition in that person's absence may (a) as 

a practical rratter inpair or inpede the person's ability to 

protect that interest or (b) leave my of the persons already 

parties subject to a subst;ntial risk of incurring cbuble, 

nultiple, or otherwise inconsistent obligations by reason of 

their cla:i.m:d interest. If such person has not been so joined, 

the court shall order that such person be made a party. If a 

person should join as a plaintiff but refuses to cb so, such 

person shall be ma.de a defendant, the reason being stated in the 

cmplaint. If the joined party objects to venue and the joinder 

'M'Juld render the "'value of the action inproper, the joined party 

shall be dismissed from the action. 

B. Detenninaticn by court menever joinder not feasible. 

If a person as de.scribed in subsections A. (1) .nd (2) of this 

rule cannot be rmde a party, the court shall ootemrlne mether 

in equity and good ccnscience the acticn or proceeding should 

proceed aIIDng the parties before it, or should be dismissed, the 

absent person being thus regarded as indispensable. The factors 

to be considered by the court include: first, to what extent a 
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COMMENT: f 

L.~ (/'II'\ This is based upon Federal Rule 19. The e:sisting oregon rules do N" 
~r""""'--~ ru:;bt hpug a essrprehWf.,e ... in:Hsr·ert5 'J l,;::>party rule. This rule directs 

"""1V! lt...----4':o court to look to the factors relevant to a decision whether X 
'fr' cV-~~a a party should be included and whether the case should proceed 
~ when joinder of an interested person is not feasi'1:Jle. Those factors 

are described in terms of particular consequenses to the existing 
parties and the interfted person and the ways by which these 
consequences might be ameliorated by shaping relief or other steps. 
T.ae labels necessary f:lar.ry and indespensibJ e 13art, appJ y aul y as .._, 
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COb!MEN'f: 
This is based on Federal Rule 21. Misjoinder of parties under rule 

dismissal¥JCHNXXllXNIDiXJMKMIDOCHKMIDOCXMllXXRX KHX ;~! not a basis for 
/IIDiXXXNXn1l§I~XX 

~ ,1..'4.,'-.vJ h7 ~!/'fr~ 
) J 
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COb!MENT: 
This rule is based upon Federal Rule 22. Adoption of this rule 

was rec~~ nded to the last legislature by the Oregon State Bar. 
Two forms of interpleader are covered by existing {Q)regon 
law, oi_s 1~120 and~quitable interpleader. The effLctiveness of 
the interpleader debice in Oregon :IDiNXNIDrnXIX under the esisting 
rules is hampered by the XX limited scope of the XlUl:Xiflrn OrS 
13.120 and the historic limitations on equitable interpleader. 
This rule is of general application and eliminates the equitable 
interpleader requi_l,£~jnts that the same debt or duty be claimed 
by all the interpl~rf,arties, that the claimantd titles or claims be 
dependent M.R on or derive from XKN a common source, that the stakeholder 
not have or claim any interest in the subject or the interpleader .. and 
that the stateholder not have incurred any !X independent liablity 
to any one of the claimants. 



\ 
I RlJLE 28 

JOINDER OF PARTIES 

A. Permissive joinder as plaintiffs or defendants. All persons 

may join :in one action as plaintiffs if they assert any right to relief 

jointly, severally, or in the alternative :in respect to or arising out 

of the sane transaction, occurrence, or series of transactions or occur

rences and if any question of law or fact COilIIDn to all these persons 

will arise in the action. All persons nay be joined in one action as 

defendants if there is asserted against them jointly, severally, or in 

the alternative, any right to relief in respect to or arisiing out of 

the sane transaction, occurrence, or series of transactions or occur

rences and if any question of law or fact connon to all defendants will 

arise :in the action. A plaintiff or defendant reed not be interested 

in obtaining or defen~st all the relief demanded. JudgJIEnt 

may be given for one o~f the plaintiffs according to their res

pective rights to relief, and against one or nnre defendants according 

to their respective liabilities. 

B. Separate trials. The court nay IIEke such orders as will pre

vent a party from being embarrassed, delayed, or put to umecessary 

@by the inclusion of a party against mom re asserts no claim 

and v.:ho asserts no claim against him, and nay order separate trials or 

make other orders to prevent delay or prejudice. 

BACKGROUND ID'lE 

ORS sections superseded: 13.140, 13.150, 13.161. 

CCM1El.'l'T /3_v ~ ~ """' 
This "'*6 :f/l!f.e existing ORS 13 .161, withmat change. 



RJ.JIB 29 

JOINDER OF PERSONS NEEDED FDR JUSI' ADJUDICATION 

A. Persons to be joined if feasible. A person vho is subject to 

service of process and mose joinder will rot deprive the court of jur

isdiction over the subject natter of the action shall 1::.e joined as a 

party in the action if (1) in that person's absence complete relief 

cannot be accorded arrnng those already parties, or (2) that person 

claims an interest relating to the subject of the action and is so situ

ated that the disposition in that person's absence nay (a) as a prac

tical natter impair or impede the person's ability to protect that inter

est or (b) leave any of the persons already parties subject to a sub

stantial risk of incurring double, nultiple, or otherwise inconsistent 

obligations by reason of their clairred interest. If such person has not 

been so joined, the court shall order that such person 1::.e trade a party. 

If a person should join as a plaintiff but refuses to cb so , such person 

shall be nade a defendant, the reason 1::.eing stated in the conplaint. If ~ 

the joined party objects to venue and the joinder ~uld render th~ 

of the action improper, the joined party shall be dismi..ssed from the 

action. 

B. Detennination by court menever joinder mt feasible. If a 

person as described in subsections A (1) and (2) of this rule cannot be 

made a party, the court shall detennine mether in equity and gpod 

conscience the action should proceed arrong the parties before it, or 

should be dismissed, the absent person being thus regarded as indispen

sable. The factors to be considered by the court include: first, to 

what extent a judgrrent rendered :iii. the person's absence mi..ght be 



prejudicial tD the person or those already parties; second, the ex

tent t.o wiich, by protective provisions :in the judgrrent, by the 

shap:ing of relief, or other rreasures, the prejudice can te lessened 

or avoided; third, wiether a jud.grrEnt rendered :in the person' s ab

sence will te adequate; fourth, wiether the pla:intiff will have an 

adequate renedy if the action is dismissed for mnjoinder. 

C. Exception of class actions. This rule is subject t.o the 

provisions of Rule 32. 

D. State agencies as parties in govemrtal administration 

proceedings. In any action or proceed:ing aris:ing out of cornty 

administration of functions relegated or contracted t.o the cornty 

by a state agency, the state agency IlllSt te rrade a party t.o the 

action or proceed:ing. 

BACKGROUND NO'IE 

For a specific rule relating t.o joint obligations, see ORS 
15.100. 

ORS sections superseded: 13.110, 13.170, 13.190. 

cavMENT 

This is based upon Federal Rule 19. Ile existing Oregon rules 
do mt conta:in an adequate :indispensable party rule. This rule dir
ects a court to look to the fact.ors relevant t.o a recision wiether 
a party should te :included and mether the case should proceed men 
jo:inder of an interested person is mt feasible. Those factors are 
described :in teTIIJS of particular consequences to the existing parties 
and the :interested person and the ways by mich these consequences 2. °/ D 
rnigp.t be arreliorated by shap:ing relief or other steps. Section !le 8 
does mt appear in the federal rule and was taken from ORS 130190. 



judgnent rendered in the person's absence might be prejudicial 

to the person or those already parties; seccnd, the extent to 

mi.ch, by protective provisions in the judgnent, by the shaping 

of relief, or other nEasures, the prejudice can be lessened or 

a\Oided; third, mether a judgrrent rendered in the person's ab

sence will be adequate; fourth, mether the plaintiff will have 

m adequate renedy if the acticn or proceecling is dismissed for 

mnjoinder. 

C. Exception of class actions. This rule is subject to 

tbe provisions of Rule 32. 

D. State agencies as parties in governnEI1tal administra

ticn proceeclings. In my action or proceecling arising out of 

a:runty ad:ni..nistration of functions delegated or contracted to the 

comty by a state agency, the state agency IIl.lS t be made a party 

to the action or proceecling. 

BAfXGROUND NJIE 

For a specific rule relating to joint obligations, see ORS 
15.100. 

ORS sections superseded: 13 .110, 13 .170, 13 .190. 

CllMENT 

'llli.s is based i..pon Federal Rule 19. The existing Oregon 
rules cb mt contain m adequate indispensable party rule. 
'Ibis rule directs a court to look to the factors relevant to a 
decisicn mether a party should be included and mether the 
case should proceed men joinder of an interested person is not 
feasible. Those factors are described in tenns of particular 
consequences to the existing parties and the interested person 
md the weys by 1ibich these consequences mi.ght be aneliorated 
by shaping relief or other steps. Section 29 D. cbes not appear 
in the federal rule and was taken from ORS 13 .190. 
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RULE .lJ 

M[SJQINDER AND N:NJOINDER OF PARTIES 

Misj oinder of parties is mt ground for dismissal of an 

action or proceeding. Parties my be dropped or added by order 

of the court en notion of any party or of its avri initiative at 

any state of the action end en such· tenns as are just. Any claim 

against a party nay be severed and proceeded -with separately. 

'Ihis is based en Federal Rule 21. Misjo:i.nder or non
jo:i.nder are presently asserted by dem.rrrer, notion to strike or 
pleading. 

RULE 31 

IN'IERPLEADER 

Persons having claims against the plaintiff my be joined 

as defendants and required to intei:plead men their claims are 

such that the plaintiff is or nay be exposed to cbuble or nultiple 

liability. It is mt ground for objection to the jo:i.nder that 

the claims of the several claimants or the titles on mich their 

clainE depend cb not have a conm:m origin or are not identical but 

are adverse tD and independent of cne another, or that the plain

tiff alleges that plaintiff is not liable in mole or in part to 

any or all of the claimants. A defendant exposed to simi.lar lia

bility nay obtain such interpleader by way of cross-claim or 

oounterclaim. 'Ire provisi$ of this rule supplem:nt and cb mt in 

arrJ way limit the joinder of parties otherwise ~nnitted by rule 

or statute. 
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RULE 30 

r1ISJOINDER AND ll)NJOJNDER OF PARTJES 

Misjoinder of parties is mt gromd for disrni.ssal of an action. 

Parties nay be dropped or added by order of the court en notion of any 

party or of its~ initiative at any state of the action and on such 

tenns as are just. Any claim against a party nay be severed and proceeded 

with separately. 

CCM-1ENT 

This is based on Federal Rule 21. Misjoinder of parties under Rule 28, 
:fu.nmliJ= raised by Eiemn:rer, is mt a bais for dismili>sal. 

f'~ l., <.> "'-"""'½ A.. '~J b '1 " -- .... y y < ill . 

RULE 31 

JNTERPLFADER 

Persons having clairns against the plaintiff nay be joined as defend:: 

ants and required to inte:rplead men their claims are such that the plaintiff 

is or may be exposed to cbuble or Il1.1l tip le liability. It is not ground for 

objection to the joinder that the clairns of the several claimants or the 

titles on w:ri.ch their claims repend cb not have a comwn origin or are not 

identical but are adverse to and independent of one another, or that the 

plaintiff J!if:s, ~t he is not liable in mole or in part to any or all of 

the clai.mmts. A defendant exposed to similar liability TIRY obtain such 

inte:rpleader by way of cross claim or counterclaim. ~ p:rovisinns of this 

rule supplerrent and do not in any way lirni.t the joinder of parties otherwise 
R..k cl1l. 

penrri..tted byll'statute. 
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RULE 26 

REAL PARTY n-:r MIEREsr 

Every action shall be prosecuted :in the narre of the real party· 

i.n interest. An executor, a.drn:ini.strator, g..iardian, bailee, tnJ.stee of 

an express trust, a party with mom or :in vhose mrre a contract has beei.1. 

rmde for the 1:-..enefit of another, or a party authorized by statute my sue 

in bis own nane without joining with him the party for mose benefi.t the 

action is brought; and men a statute of this state so provides, an 

action ror the use or benefit of another shall be brought :in the narre 

of the state c No action shall l:e dismissed ru the ground that it is 

not prosecuted in the naire of the real party in interest mtil a 

reasonable tine ha..s been allowed after objection fur ratification of 
... 

carrrencerrent of the action by, or joinder or substitution of, the real 

party in interest; and such ratifica.tion, joinder, or substitution shall 

have dle sarre effect as if the action had been coIIID211.ced in the narre of 

the real party :in :intere.st. 

BACKGROUND lU.fE 

ORS sections superseded: 13. 030. 

This rule is based upon Federal Rule 17 (a) 1::ut is gene.r.all y the 
sarre as ORS 13.030. Tne rule specifically deals with guardians and 
actions in the nane of the state and provides a procedure for dealjng 
with real party in interest objections. 
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RULE 26. 

RFAL P.ARIY m INrEREsr 

Every action or proceeding shall be prosecuted in the 

nane of the real party in interest. Im. executor, administrator, 

guardian, bailee, trustee of an express trust, a party with 

whom or in ~se nane a contra.ct has been IIE.de for the benefit 

of another, or a party authorized by statute nBY sue in their 

own nam:s_wit1:?-0ut jo~ :w:t~-~-th~_ p~ :for whose b~~~t

the action or proceeding is brought; and men a statute of this 

state so provides, an action or proceeding for the use or bene

fit of another shall be brough.t in the nane of the state. No 

action or proceeding shall be dismissed on the ground that it is 

not prosecuted in the nane of the real party in interest until 

a reasonable tine has been allowed after objection for ratifica

tion of camencerrent of the action or proceeding by, or joinder 

or substitution of, the real party in interest; and such ratifica

tion, jo:L."'lder, or substitution shall have the Sal.ll: effect as if 

the action or proceeding had been COIIDEilced in the nane of the 

real party in interest. 

BACKGROmID ID'IE 

ORS sections superseded: 13. 030. 

CCM1ENI' 

'Ibis rule is based upon Federal Rule 17 (a) but is gen
erally the Sal.ll: as OPS 13.030. 'Irie rule specifically deals 
with guardians and actions in the nane of the state and provides 
a procedure for dealing with real party in interest objections. 
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RI.JU: 26 

REAL PARTY JN JNIEREST 

Eve:cy' action or-proceeai..Tlg shall be prosecuted :LT'J. b.11.e 

nan:e of the real party· in L-riterest:. .An executor, administrator, 

guardian, bailee, tl:UStee of an express trust, a party wit:..11 

¼hem or in whose na:raa a contra.ct bas ceeri made for the benefit 

of another, or a party authorized by statute n:ay sue in their 

awn nan:es without joining wit.1. them the party for whose benefit 
--· .r. - . -

the action ~eeetli:ag is b:rougb.t; and rJ:ien a stat"u.te of this 

state so provides, an action or:-proceeding for the use or 1:ene

fi.t of anot.11.e.r shall be b:roumt in the DaIIe of the state.. No ._ 

action O'F'-fJ?:Qceeding shall be dismi.ssed on the ground that it is 

not prosecuted in t..11e n.ama of· t..½e real party in interest until 

a reasonable tirre has been all~d after objection for ratifica

tion of c::mrencem:nt of the action ·or-pmceeili:Rg by, or joinde= 

or substitution of, the real party in interest; and such ratifica

tion, joinder, or substitution shall have the Sall: effect as if 

the action -er-pmeeed:mg bad been wmenced in the nan:e of the 

real party in interest. 

This rule is based q:on. Federal Rule 17 (a) but is gen
erally the SatIE as OPS 13.030. n-e rule sp:ci£ically c.eals 
with guard:i..ans· and actions in t..11e !'...a!!; of the state and provides 
a procedure for de.a] ing with real ~I in irn:erest cbj ecticns. 
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RULE 26 

REAL PARTY IN INTEREST 

Every action sha11 be prosecuted in the name of the rea1 

party in interest. An executor, administrator, guardian, bai1ee, 

trustee of an express trust, a party with whom or in whose name a 

contract has been made for the benefit of another, or a party 

authorized by statute may sue in that party's own name without 

joining the party for whose benefit the action is brought; and when 

a statute of this state so provides, an action for the use or 

benefit of another sha11 be brought in the name of the state. No 

action sha11 be dismissed on the ground that it is not prosecuted 

in the name of the rea1 party in interest unti1 a reasonab1e time 

has been a11owed after objection for ratification of commencement 

of the action by, or joinder or substitution of, the real party 

in interest; and such ratification, joinder, or substitution shall 

have the same effect as if the action had been commenced in the 

name of the real party in interest. 

COMMENT 

This rule is based upon Federal Rule 17(a) but is gen
erally the same as ORS 13.030. The rule specifically deals with 
guardians, bailees, and actions in the .name of the state and 
provides a procedure for dealing with real party in interest 
objections. Note, a guardian has a choice of suing in the name 
of the minor under ORCP 27 or suing in the guardian's own name 
under this section. The lack of a real party in interest,can be 
asserted by a motion to dismiss under ORCP 21 A.(6) and is waived 
as provided in ORCP 21 G. 
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